N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

SAMUJEL M LANGERMAN

V. : Civil Action No. DKC 99-3011

TOMW G. THOWPSON, !
SECRETARY, DEPARTMENT OF
HEALTH AND HUMAN SERVI CES

MEMORANDUM OPINION

Pending and ready for resolution in the enploynent
discrimnation action are Plaintiff and Defendant’s cross
nmotions for summary judgnent. Plaintiff, Sanuel M Langer man,
brings sex and race discrimnation claim pursuant to Title VII
of the Civil Rights Act of 1964, as anended, 42 U. S.C. § 2000e
et seq. (“Title VI1”) against Defendant the National Institutes
of Health (“NH). No hearing is deened necessary, and the
court now rul es pursuant to Local Rule 105.6. For the foll ow ng
reasons, the court shall GRANT Defendant’s notion and DENY

Plaintiff’'s notion.

Tommry G Thonpson is substituted as defendant in place of
the fornmer Secretary of the United States Departnent of Health
and Human Services, Donna E. Shal al a. See Fed. R Civ. P

25(d) (1).



I. Background

The foll ow ng facts are undi sputed or presented in the |ight
nost favorable to Plaintiff Samuel M Langerman. In 1992,
Plaintiff, a white male, applied for the position of supervisory
equal enpl oynment specialist (“supervisory specialist”) in NIH s
O fice of Equal Opportunity (“OEQ’). The supervisory specialist
serves as chief of OEO s Conpl ai nts Managenent and Adj udi cati on
Branch and i s responsi ble for processing all aspects of an Equal
Empl oynent Opportunity (“EEO) discrimnnation conplaint, which
i ncludes coordinating conplaint hearings, i nvestigations,
writing and reviewing proposed dispositions, and performng
supervisory responsibilities. At the time he applied for the
position, Plaintiff, who holds a |aw degree, had managed an
Equal Enpl oynment Opportunity (“EEO’) conpl aints programfor four
years, had training as a supervi sor and an EEO adj udi cator, and
was certified as an EEO investigator. From 1973 to 1976, he
al so supervised a staff of six, but not in an EEO office.

Di ane Arnstrong, the fornmer director of OEO, and an African
American female, began the process of soliciting for the
supervi sory specialist position by preparing and sending to an
adm nistrative officer a “recruitnment action.” Attached to the
recruitment action was a five-page detail ed description of the

maj or duties of the position (“position description”). Qis



Watts, fornmer OEO deputy director and Arnstrong’s direct
superior, prepared a crediting plan for the position. A
crediting plan contains two conponents: (1) criteria for
determ ning basic eligibility; and (2) job-related criteria used
to rate qualifications to identify the best qualified
candidates. A crediting plan is generally derived froma job
anal ysis. A personnel specialist and “subject matter expert”
must approve the job analysis and crediting plan before a
particul ar vacancy can be announced. No written job analysis
was prepared for the supervisory specialist position. Watt s,
as the subject matter expert, and N H Personnel Managenent
Speci ali st Wanda Faux devel oped and/or reviewed the crediting
pl an. Faux explained that she used the same procedures to
evaluate the crediting plan for the supervisory specialist
position that she would have used had there been a witten job
anal ysi s, which included review ng the position description and
other materials. She further stated that while N H procedure
requires a witten job analysis, it was not unusual for one not
to be done. Also, Arnstrong, as the “selecting official” for
the position should have reviewed the crediting plan before a
j ob vacancy announcenment was posted but failed to do so.

The crediting plan consisted of the following four

“know edge, skills or ability” (“KSA") categories that a



Qualification Review Board (“QRB”) used to rank and eval uate
applicants: (1) ability to direct activities to inplenment a
strong EEO conpl ai nts managenment and adj udi cati on program (2)
ability to communicate orally and in witing; (3) know edge and
under st andi ng of | aws, regul ati ons, and procedures governi ng EEO
conplaints processing and adjudication; and (4) ability to
manage and notivate staff. Armstrong selected a five-nenber
QRB, consisting of the followi ng individuals: (1) Martha Pine,
a white female; (2) Richard Sherbert, a white male; (3) Raynond
Becich, a white male; (4) Kenneth Cooke, a black male; and (5)
Janmes Pike, a white male.

According to the Public Health Service (“PHS") Merit
Pronmoti on Program at |east three nenmbers of the QRB should be
experts in, or have significant know edge of, the discipline or
occupati onal category of the position being filled. They nust
also be famliar with pronotion programrequirenments. None of
t he nmenmbers had ever served on a QRB dealing with a supervisory
speci ali st position.

The QRB net on Septenber 10, 1992 and rated and ranked the
applicants. Faux provided to the QRB nenbers materials of the
appl i cants who nmet the m ni mum qualifications for the position,
a copy of the crediting plan, position description and vacancy

announcenent. She al so served as technical advisor to the QRB



and was present during this neeting. The QRB rated 22
applicants, and selected and |listed 18 of the applicants on the
Merit Pronoti on Certificate (“pronotion certificate”).
Plaintiff made the pronmotion certificate and was rated as highly
gqualified, earning a final score of 33, as did Linda Mxrris, the
African American femal e who recei ved the supervisory speci ali st
position. Armetrong testified in the EEOC adm nistrative
proceedi ng that she gave the panel no instruction as to what
type of person to recommend. Further, Faux stated that she
heard no coments regarding race or gender during the QRB
nmeeting. Despite NIH Merit Pronotion Plan procedures requiring
that conpleted ranking or rating fornms be kept for two years,
the QRB' s individual rating worksheets were di scarded. However
Faux conpiled and maintained the final cunulative ratings for
each candi dat e.

Generally, the QRB only reviews, ranks and rates
applications, but Arnstrong also asked the panel to interview
the candi dates they certified. She further asked another
African Anerican male, Dr. Leanon Lee, to join the QRB as part
of the interviewpanel. O the 18 applicants certified, the QRB
i nterviewed 15 candi dates, including Plaintiff and Morris. The
QRB conposed and asked each applicant four questions during the

interviews, and selected five “top candi dates” from anong the



pool . Armstrong was provided the entire certified list of 18,
which included a note Ilisting the top five candidates.
Plaintiff failed to make the top five list, which consisted of
all African Anmerican fenal es. The QRB's interview notes were
di scar ded.

After receiving the list, Arnstrong considered only the top
five candi dates chosen by the interview panel for the position.
The instructions on the face of the Certificate of Pronotion
request that the selecting official consider all candidates
certified, and Faux testified during the admnistrative
proceedi ng that Arnmstrong as the selecting official should have
considered all the nanmes on the pronotion certificate. She also
stated, however, that Armstrong’s failure to do so was not
“procedural error.”

After consulting with Deputy Director Watts, Arnstrong
sel ected Morris, who at the tinme had served as an EEO speci al i st
for 12 years, the last six of which were served in the
departnment where the vacancy exi sted. She reported to the
former supervisory specialist, Carlos Del gado, and for one nonth
inearly 1992, served as acting supervisory specialist or branch
chief in his place. Arnstrong stated that she selected Mrris

because of her NI H experience and interaction with management



officials, and her acconplishments while working with the
Conpl ai nts Managenent and Adj udi cati on Branch.
II. Standard of Review

It is well established that a nmotion for summary judgnent
will be granted only if there exists no genuine issue as to any
mat erial fact and the noving party is entitled to judgnent as a
matter of | aw. Fed. R Civ. P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 250 (1986); Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). In other words, if there clearly
exi st factual issues "that properly can be resolved only by a
finder of fact because they nmay reasonably be resolved in favor
of either party,” then summary judgnent is inappropriate.
Anderson, 477 U.S. at 250; see also Pulliam Inv. Co., Inc. v.
Cameo Properties, 810 F.2d 1282, 1286 (4th Cir. 1987); Morrison
v. Nissan Motor Co., Ltd., 601 F.2d 139, 141 (4th Cir. 1979);
Stevens v. Howard D. Johnson Co., 181 F.2d 390, 394 (4th Cir.
1950). The noving party bears the burden of show ng that there
is no genuine issue of material fact. Fed. R Civ. P. 56(c);
Pulliam, 810 F.2d at 1286 (citing Charbonnages de France V.
Smith, 597 F.2d 406, 414 (4th Cir. 1979)).

VWhen ruling on a notion for summary j udgnent, the court nust
draw all reasonable inferences in favor of and construe the
facts in the light nost favorable to the non-noving party.
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Tinsley v. First Union Nat’1l Bank, 155 F.3d 435, 437 (4th Cir.
1998). A party who bears the burden of proof on a particular
claim nust factually support each elenent of his or her claim
"[A] conplete failure of proof concerning an essential elenment

necessarily renders all other facts immterial." Celotex,
477 U.S. at 323. Thus, on those issues on which the nonnoving
party wll have the burden of proof, it is his or her
responsibility to confront the notion for summary judgnent with

an affidavit or other sim |l ar evidence. Anderson, 477 U.S. at

256.
In Celotex, the Suprenme Court stated:

In cases like the instant one, where the
nonnmoving party wll bear the burden of
proof at trial on a dispositive issue, a
summary judgnent notion nmay properly be made
in reliance solely on the "pleadings,
depositions, answers to i nterrogatories, and
adm ssions on file." Such a notion, whether
or not acconpanied by affidavits, will be
"made and supported as provided in this
rule,” and Rule 56(e) therefore requires the
nonnmovi ng party to go beyond the pleadings
and by her own affidavits, or by the
"depositions, answers to interrogatories,
and adm ssions on file," designate "specific
facts showing that there is a genuine issue
for trial."

Celotex, 477 U.S. at 324. However, "'a nmere scintilla of

evidence is not enough to create a fact issue. Barwick v.

Celotex Corp., 736 F.2d 946, 958-59 (4th Cir. 1984) (quoting
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Seago v. North Carolina Theatres, Inc., 42 F.R D. 627, 632
(E.D.N.C. 1966), aff’'d, 388 F.2d 987 (4th Cir. 1967)). There
must be "sufficient evidence favoring the nonnoving party for a
jury to return a verdict for that party. If the evidence is
merely colorable, or is not significantly probative, summary
judgment my be granted.” Anderson, 477 U.S. at 249-50
(citations omtted).
IIT. Analysis

Plaintiff presents no direct evidence of di scrim nation, and
thus the court turns to the franework as outlined in McDonnell
Douglas Corp. v. Green, 411 U S. 792 (1973), to analyze his
cl ai ms. Plaintiff my establish a prima facie case of
discrimnatory failure to hire or pronote based on race and sex
by showing that: (1) he is a menber of a protected category; (2)
he applied for the position in question; (3) he was qualified
for the position; and (4) he was rejected under circunstances
giving rise to an inference of unlawful discrimnation. Brown
v. McLean, 159 F.3d 898, 902 (4" Cir. 1998) (citing McDonnell
Douglas, 411 U.S. at 802; Alvarado v. Board of Trustees of
Montgomery Cmty. College, 928 F.2d 118, 121 (4!" Cir. 1991)); see
also 42 U.S.C. § 2000e-2(a)(1l) (listing race and sex anong the

protected categories). In cases where the position sought was



filled, the fourth prong is nost easily satisfied by show ng
that sonmeone outside of the plaintiff’'s protected group
ultimtely was selected for the position. See e.g., Equal
Employment Opportunity Commission v. Sears Roebuck and Co., 243
F.3d 846, 851 (4" Cir. 2001) (showing made in failure to hire
case as defendant continued to seek applicants after rejecting
Hi spanic mal e plaintiff and then selected “less qualified” white
femal €); Evans v. Technologies Applications & Serv. Co., 80 F. 3d
954, 960 (4" Cir. 1996) (failure to pronmote case in which femal e
plaintiff showed position was filled by male, which raised an
i nference of sex discrimnation).

Once a plaintiff establishes a prima facie case of
di scrimnation, the defendant nmust advance a |legitimate,
nondi scrim natory reason for the enploynent decision at issue.
Reeves v. Sanderson Plumbing Products, Inc., 120 S.C. 2097
2106 (2000) (citation omtted). The presunption of
di scrim nation drops out once a defendant has advanced such a
reason. I1d. A plaintiff nust then be allowed to show by a
preponderance of the evidence that the reasons offered by the
def endant were not its true reasons, but pretext for unlawful
di scri n nati on. Id.; Monroe v. Burlington Indus., Inc., 7184
F.2d 568, 571 (4t" Cir. 1986) (citing Texas Dep’t of Cmty.

Affairs v. Burdine, 450 U.S. 248, 253 (1981); McDonnell Douglas
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411 U.S. at 804; Cuthbertson v. Biggers Bros., Inc., 702 F.2d
454, 458 (4th Cir. 1983)).

Plaintiff establishes a prima facie case of race and sex-
based discrimnation. He is a white male. He applied for the
supervi sory specialist position and was qualified for it as the
QRB rated himhighly qualified and selected himto interviewfor
the position. He was rejected and the enpl oyer sel ected Mourris,
a black female.

The burden then shifts to Def endant to advance a |l egiti mate,
non-di scrimnatory reason for selecting Mrris as the
supervisory specialist, which it does by stating that of the
five finalists selected by the QRB interview panel, Arnstrong
found Morris to be the nost qualified. See Jefferies v. Harris
County Cmty. Action Ass’n, 693 F.2d 589, 590 (5'" Cir. 1982)
(“[T]he pronotion of a better qualified applicant is a
|l egitimate and nondiscrimnatory reason for preferring the
successful applicant over the rejected enpl oyee who cl ai ns that
the rejection was discrimnatory.”) (citing Burdine, 450 U.S. at
253). QRB nenmber Pike testified that the panel constructed four

st andard questions that they asked each of the 15 i ntervi ewees. ?

°The QRB i ntervi ew panel asked each applicant the foll ow ng

four questions: (1) What is the nost difficult professional
probl em you have faced, and how did you handle it; (2) Briefly
(continued...)
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Paper no. 19, Defendant’s exhibit 11 at 153. The panel reached
a consensus that, based on their individual judgnents, five
candi dat es stood out fromthe rest. Plaintiff was not anong the
these five. Armstrong received the applications of al

i ndi vidual s on the pronotion certificate, but only reviewed the
five applications the board identified as the top five.
Al t hough instructions on the face of the pronotion certificate
request that selecting officials consider all the applications
before nmaking a decision, Faux, as personnel managenment
specialist testified that Armstrong commtted no error in
restricting her consideration to the five top candi dates.
Plaintiff presents no evidence to contradict Faux’s assertion

Armstrong testified that in reviewi ng the applications, she was
| ooking for a candidate who had “in-depth experience” in
conpl aints processing and who had experience interacting with
managenment officials. Arnmstrong found Morris best suited for
the position. Morris had gai ned EEO experience at both the NI H
and the National Cancer Institute. She also had experience

interacting with managenent officials and had been awarded tw ce

2(...continued)
descri be several recent situations where you have had to remain
neutral and negotiate a settlenment; (3) Please discuss your
concept of managing a service group and planni ng and operating
a service operation; and (4) How do you view your role as a
representati ve of managenent. Paper no. 19, Defendant’s exhibit
1 at 7.

12



for reducing the backlog of conplaints and for settling
conpl aints that had been problematic to the office. She al so had
training as an EEO i nvestigator. Further, Mrris had worked as
an EEO specialist for 12 years, the last six of which were
served in the office where the supervisory specialist position
exi st ed. In fact, she worked directly under the fornmer
supervi sory specialist/branch chi ef, and once assuned his duties
for a nonth during her tenure there.

Plaintiff argues that Defendant has failed to articulate a
| egiti mate, non-di scrimnatory reason because the QRB's
i nterview notes were destroyed and thus there is no way to prove
based on the interview that Mdrris was the best candidate for
the position.® Although the QRB nenbers could not recall the
specific responses of each interviewee, they neverthel ess have
articulated a legitimte, non-di scrim natory reason for
selecting the top five candi dates for the supervisory special i st
position. As the Court stated in Burdine, a “defendant need not
persuade the court that it was actually notivated by the
proffered reasons . . . the defendant [needs only] clearly set
forth . . . the reasons for the plaintiff’s rejection.” 450

U S. at 254-55; see also Obi v. Anne Arundel County, 142 F.

SThe court will discuss later in nore detail Plaintiff’'s
argunent s regarding Defendant’s destruction of certain
docunentation related to the interview process.
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Supp. 2d 655, 660 (D. M. 2001) (defendant nust “nmerely
articulate sonme legitimte reason for its action”) (citing
E.E.0.C. v. Clay, Printing Co., 955 F.2d 936, 941 (4" Cir. 1992)
(quoting E.E.O0.C v. Western Electric Co. Inc., 713 F.2d 1011,
1014 (4'h Cir. 1983)). Defendant nmeets this burden as the record
shows that after each interview, the QRB panelists arrived at a
consensus as to which five candidates provided the best
responses to the questions. Paper no. 19, Defendant’s exhibit 8
(Pike affidavit) (“We [the QRB interview panel] determ ned that
there were five true highly qualified candi dates and they were
referred to the selecting official . . . .7); id. exhibit 9
(Sherbert affidavit) (“there was a consensus on the top five
that we referred”). This is sufficient evidence that the QRB
sel ected those it deened to be the top five candi dates in a non-
di scrim natory fashion.

A. The Selection Process

Plaintiff argues that assum ng Defendant does present a
non-di scrimnatory reason for not selecting him it is pretext
for discrimnation. To show pretext, Plaintiff essentially
attacks the selection process at several stages: (1) from the
creation of the crediting plan through the sel ection of the QRB;
(2) the interview process; and (3) Arnstrong’ s selection of

Morris. The court addresses each argunent in turn.
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1. Crediting Plan and OQRB nmenbers

Plaintiff argues that the crediting plan enpl oyed by the QRB
was poorly designed and prohibited its nmenbers from being able
to make meani ngful distinctions anong applicants. He argues
that a combination of a “faulty” crediting plan and unqualified
eval uators placed five black femal es | acking his experience on
par with him

Wth respect to the crediting plan, Plaintiff contends that
under the first KSA, the crediting plan |isted experience
managi ng an EEO counseling program as “highly satisfactory
experience,” but did not Ilist the broader experience of
“managi ng a total conplaints progrant, i.e., handling the pre-
conpl aint processing phase and the formal processing and
adj udi cation phases. Thus, QRB nenbers gave no credit for
Plaintiff’s experience in that area. The crediting plan also
listed as highly satisfactory experience “collecting, analyzing
and organi zing data that support procedural or policy changes
whi ch addr ess affirmative enpl oyment pl anni ng and
i npl ementation.” Plaintiff appears to argue that based on the
position description, this criterion is not related to the
position and should not have been included on the crediting

pl an.
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Plaintiff also points out that Defendant did not create a
witten job analysis for the supervisory specialist position and
Armstrong, as the selecting official should have, but did not,
review the crediting plan before a job vacancy announcenment was
post ed. However, Faux testified that she used the sane
procedures to evaluate the crediting plan that she would have
used had there been a witten job analysis, which included
reviewi ng the position description and related docunentation.
In addition, Eduardo Ribas, the current director of the Human
Resource Program Support Division, Ofice of Human Resource
Managenment, NIH, who is in charge of policy oversight of the NIH
Merit Pronotion Program provided an affidavit stating that
al though the pronotion program requires a job analysis be
docunment ed, that requirenment is satisfied if there exists a copy
of the position description and the position description cover
sheet, which there was in this case. Also, while Arnstrong did
not review the crediting plan before the vacancy was announced,
Watts, Arnstrong’ s direct superior, apparently did as he drafted
t he pl an.

Wth respect to the qualifications of the QRB nenbers, the
PHS Merit Pronotion Programrequires that a QRB be “conposed of
at least three nmenbers who are expert in or have significant

know edge of, the discipline or occupation category of the
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position being filled.” In addition, QRB nenbers nust be
famliar with pronotion plan requirenments. Plaintiff argues
that the five menbers who served on the QRB for the position he
applied for were not qualified because none of them had ever
served on a QRB dealing with an EEO conplaints nanager.
Plaintiff also makes nuch of the fact that some QRB nenbers
could not renmenber who asked them to serve on the QRB for the
supervi sory specialist position, Faux or Armstrong. Accor di ng
to the PHS Merit Promotion Program a servicing personnel
of ficer should select nenbers of the QRB. However, Arnmstrong
chose the OQRB

Nevert hel ess, even assum ng that the QRB nmenbers | acked t he
know edge Plaintiff clainms they should have had about the
supervi sory specialist position or the pronotion plan, and that
there existed deficiencies in the crediting plan, does not
automatically lead to the conclusion that Defendants unlawfully
di scrim nated against Plaintiff. |In a disparate treatnent case
such as this, Plaintiff nust show that he was treated |ess
favorably than other applicants because of his race or sex.
See International Bhd. of Teamsters v. United States, 431 U. S
324, 335 n.15 (1977). To the extent any deficiencies in the
sel ection process existed, they affected all candi dates equal ly.

There is absolutely no evidence that the selection process was
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designed to, or in fact did, discrinm nate against white nmen in
general or Plaintiff in particular because he is a white male.
See Obi, 142 F. Supp. 2d at 664 (plaintiff’s argunment that the
sel ection process did not allow his qualifications to receive
full consideration failed as, inter alia, he offered no evidence
that defendant’s selection process operated against him
i nvi di ously because of his race or national origin). Li kew se,
assumng NIH failed precisely to followits own procedures with
respect to devising the crediting plan or selecting QRB nenbers
does not inplicate Title VIl unless Plaintiff shows that
Defendant’s failure to do so was the result of unlawful
di scri m nati on. Vaughan v. Metrohealth Companies, Inc., 145
F.3d 197, 203 (4th Cir. 1998) (“The mere fact that an enpl oyer
failed to follow its own internal procedures does not
necessarily suggest that the enployer was notivated by illegal
di scrimnatory intent.”) (citing Randle v. City of Aurora, 69
F.3d 441, 454 (10" Cir. 1995)); obi, 142 F. Supp. 2d at 668
(citing Vaughan for this proposition). Plaintiff fails to show
that the crediting plan or the alleged unqualified QRB acted
unlawfully to discrimnate against him as he presents no
evidence that he was treated or his skills were assessed any

differently than other applicants.
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More inportantly, it is difficult to discern, based on the
record, how Plaintiff was discrimnated against or injured at
all by the alleged deficiencies in the crediting plan or
unqual ified QRB menbers. As Plaintiff admts, the QRB used the
crediting plan to rate and rank him and found him highly
qualified for the supervisory specialist position. H s nane was
pl aced on the pronotion certificate and he was intervi ewed al ong
with 14 other candi dates. While Plaintiff argues that other
candi dat es | acked hi s experience of nmanaging a total conplaints
program he does not argue or present evidence that they were
unqualified for the position.

2. Interview Process

Plaintiff also clains there were errors with respect to the
i ntervi ew process. He claims that the QRB interview panel
failed to enploy clearly defined uniformstandards or criteria
in determning which candidates to recomend to Arnstrong.
However, it is uncontradicted that the interview panel devised
a standard set of four questions to ask each candi date during
the interviews, and that after each interview, the panelists
di scussed their inpressions of each candidate. They then held
a general discussion concerning all candidates after the
interviews were conplete and selected the five top candi dates

accordingly. Paper no. 16, Plaintiff’s exhibit C3 at 218-19.
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Plaintiff opines that wi thout clearly defined uniformstandards
to apply to each applicant, it is unlikely that a final group
consisting of five black females was accidentally selected.
Plaintiff points out that ORB nmenber Becich stated that he
bel i eved both Langernman and Morris were equally qualified, and
that it came down to a “judgnment call” as to with whom Arnstrong
could work better. Plaintiff suggests that this reference to a
“judgnment call” neans that the panel felt Arnstrong could work
better with a black female. However, to draw such a concl usion
based Becich’s statenment woul d be nothing nore than specul ation
and conj ecture. “As courts are not free to second-guess an
enpl oyer’s business judgnent, a plaintiff’s nmere specul ati ons
are insufficient to create a genuine issue of fact regarding [an
enpl oyer’s] articulated reasons for [its decisions] and avoid
summary judgnment.” Brown v. Brody, 199 F.3d 446, 458-59 (D.C
Cir. 1999) (internal quotation marks omtted) (citing Branson v.

Price River Coal Co., 853 F.2d 768, 772 (10" Cir. 1988)).

In fact, Becich stated that the panel did not take sex or
race into account in mking its decision. Paper no. 16,
Plaintiff’s exhibit A7. Pi ke also testified during the EEOC
proceedi ng that Arnstrong did not instruct the panel to sel ect
any particular type of person. Paper no. 19, Defendant’s

exhibit 11 at 157. Cooke stated that the OQRB did not discuss
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race at all, but nerely tried to deternine who in their judgnment
woul d be the best person for the job. Paper no. 16, Plaintiff’'s
exhibit C4 at 9-10 (“the five finalists represented the cream of
the crop”); see also id. Plaintiff’'s exhibit C5 at 32
(Sherbert’s adm nistrative hearing transcript) (we asked the
four questions and the follow up questions, and based on
candi dates’ responses, chose who we believed to be the best
person for the job). Oher than bald assertions about not being
sel ected because of his race and sex, Plaintiff presents no
evi dence that any candidate’ s race or gender played a role in
the interview process.

To be sure, the interview process invol ved subjectivity, as
it largely consisted of choosing candi dates based on the QRB' s
perception of how well they answered questions.* However, the
fact that the QRB's interview process was “subjective” or even
“haphazard” does not nmean it was unlawfully discrimnatory.
Vaughan, 145 F.3d at 204. “I''Im filling an upper-I|evel

managenent post, sone degree of subjectivity is inevitable, as

Pl aintiff points out that two panelists stated that the QRB
did not rest solely on the interviewees responses to the
interview questions in selecting the top five candi dates. Pine
stated that in addition to the four questions, panelists also
considered the KSAs that had been devel oped for the position.
Paper no. 16, Plaintiff’s exhibit C7 at 85. Dr. Lee stated that
in addition to the questions, the panelists also considered the
candi dates’ application materials. Id. exhibit C6 at 65.
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t he deci si on maker nust bal ance enpl oyees’ different strengths
and qualifications, predicting all the while who will be the
best anbassador for the conpany and nost effectively serve its
busi ness needs.” I1d. Moreover, an enployer is free to create
its own standards for selecting candidates for a position as
| ong as such standards are not a mask for discrimnation. See
e.g., Beall v. Abbott Laboratories, 130 F.3d 614, 619-20 (4"
Cir. 1997) (citing Palucki v. Sear, Roebuck & Co., 879 F.2d
1568, 1571 (7t Cir. 1989)).

The Fourth Circuit has advised that if individuals, who are
not nembers of a plaintiff’s protected category under Title VII,
enpl oy any degree of subjectivity in the process of conparing
and evaluating the plaintiff’s <credentials wth other
candi dates, “the legitimcy and nondi scrim natory basis of the
articul ated reason for the [enpl oynment] decision [at issue] may
be subject to particularly close scrutiny . . . .7 Page v.
Bolger, 645 F.2d 227, 230 (4t Cir. 1981). In this case,
however, the six-menber interview panel consisted of five men
and four whites. As Defendant points out, it is difficult to
i magi ne based on the record that this panel would conspire to
keep a white male off the list of top five candidates solely

because he is a white mal e.
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VWile Plaintiff is undoubtedly upset that he did not nmke
the top five list, he nust bear in mnd that Title VII is only
designed to remedy discrimnation based on one’s sex, race or
ot her protected category. 42 U . S.C. 8 2000e-2(a). The statute
is not meant to remedy every procedural flaw that exists in an
enpl oyer’s selection process. Mireover, courts do not sit as

“super personnel departments” determ ning, without regard to [a

defendant’s] ability to assess the full dinmension of its
enpl oyees’ qualifications . . . whether its perception of an
enpl oyee’s qualifications is erroneous.” Mackey v. Shalala, 43

F. Supp. 2d 559, 567 (D. Md. 1999) (citing Evans v. Technologies
Applications & Services Co., 875 F.Supp. 1115, 1120 (D. M.
1995), aff’d by published opinion, 80 F.3d 954 (1996)).
Plaintiff fails to show that in selecting the top five
candi dat es, the panelists considered any unlawful criteria, or
that their reason for selecting the finalists, i.e., their
i nterview performances, served as a nask to di scri m nate agai nst
hi m

3. Arnmstrong’s selection of Mrris

As al ready expl ai ned, Arnmstrong di d not consider Plaintiff’s
application or the application of any other candi dates who were
not anmong the top five selected by the QRB. Al t hough the

promotion certificate requested that Armstrong consider al
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applications before making a decision on the vacancy, see Paper
no. 16, Plaintiff’'s exhibit A4 (“Pl ease consi der each candi date
before making a selection for your vacancy”), Faux, NH
personnel managenent specialist, testified, and Plaintiff
presents no evidence to the contrary, that Arnstrong’ s failure
to do so was not procedural error.

Plaintiff’s main contention with respect to Mdrris is that
he is better qualified because he has a | aw degree, supervisory
experience, and experience managi ng a total conplaints program
However, a | aw degree was not listed as a requirenment for the
position and Plaintiff fails to explain howit is relevant other
t han a conclusory statenent in his opposition nmenorandum t hat
“Is]urely, a candidate with a law degree . . . brings a little
sonething extra to a position that requires interpreting and
applying EEOlaws . . . .7 Also, while Plaintiff supervised a
staff from 1973 to 1976, he admts that he never supervised an
EEO office. In contrast, prior to being selected for the
position, Morris already had perforned the supervisory
speci alist position for one nonth and Arnstrong was fam |iar and
pl eased with her work. A defendant is free to choose anpbng
equally qualified individuals for a position as long as the
sel ection is not based on illegal criteria. Mackey, 43 F. Supp.

2d at 566 (citation omtted) Further, “it is the perception of
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t he deci si on maker and not the self-assessnment of the Plaintiff
that is relevant.” Id. (citing Beall, 130 F.3d at 620).
Armstrong consi dered Morris the best qualified of the candi dates
she considered for the position, and selected her for that
reason. Nothing in the record suggests otherw se. Thus,
Plaintiff fails to show that Armstrong’s reason for selecting
Morris was pretext for discrimnation.

B. Destruction of documents

Plaintiff also argues that he is disadvantaged because
several documents used to assess the candidates during the
sel ection process were destroyed. He primarily focuses on the
i ndi vidual rating sheets the QRBfilled out during their initial
meeting and notes taken during the interviews.

Plaintiff clains that without the individual rating sheets,
he cannot show that one or nore of the black femal es shoul d not
have made the pronotion certificate. However, it is uncertain
exactly what information Plaintiff would derive from the
i ndividual rating sheets that he <cannot glean from the
cunmul ati ve QRB eval uati on scores, which shows the conbi ned score
each applicant received after conpiling the scores fromtheir
i ndi vidual rating sheets. After QRB nenbers rated an applicant,
Faux totaled the scores for that applicant and transferred that

nunber to a separate sheet. Paper no. 19, Defendant’s exhibit

25



5 at 115-117. Further, she reviewed the individual candidate’s
score with each QRB nenber before she transferred the score.
She stated that she followed this procedure to elimnate errors
during the transfer. Since the cunul ative scores are avail abl e,
and there is no evidence that Faux conmmtted errors in
transferring scores, it is wunclear exactly why Plaintiff
requires the individual rating sheets.

Also, there is no indication, as Plaintiff appears to
suggest, that the individual rating sheets were destroyed as a
cover up for discrimnation. He points out that PHS nerit
program procedures require that rating forns be kept as nerit
pronoti on docunentation for two years. However, Faux stated,
and there is no evidence to the contrary, that it was routine
practice to keep only the cunul ati ve scores of applicants and to
di scard the individual rating sheets. Further, she testified
that she discarded the rating sheets before she knew Plaintiff
had filed a discrimnation conplaint. 1In addition, Ribas, who
is responsible for policy oversight of the NIH Merit Pronotion
Program stated that his “nmethod of docunenting the rating
scores for each candi date would be to file the cunul ative rating
sheets for the entire pronmotion case and . . . not to maintain

the individual candidate rating sheets.” 1d. exhibit 7 § 8.
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Plaintiff also argues that because the QRB interview
panelists destroyed their interview notes, he cannot show he
perfornmed better in his interview than other applicants.
However, Plaintiff’s argunment is based on the notion that
panelists’ notes contained detailed accounts of the interviews
or sone systematic, nunmerical rating of each interviewee. There
is no evidence that this is so. The record is devoid of any
specifics as to what the panelists wote down or evidence that
their notes would be helpful in detailing the specific reasons
the panel selected the top five finalists.® In sum Plaintiff
has failed to show that Defendant’s proffered reason for his
non-sel ecti on was pretext for discrimnation.

IV. Conclusion

For the foregoing reasons, the court shall GRANT Defendant’s

nmotion for summary judgnent and DENY Plaintiff’s notion.

A separate Order will be entered.

DEBORAH K. CHASANOW
United States District Judge

5I'n fact, during the adm nistrative proceeding, Plaintiff
asked one QRB nenber, Dr. Lee, whether he renmenbered anything
about “the people who just m ssed making the final list.” Paper
no. 16, Plaintiff’'s exhibit C6 at 62. After Dr. Lee responded
that he did not, Plaintiff asked him would his “notes have
reflected this sort of information,” to which he responded, not
that he recalls. 1Id.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

SAMUJEL M LANGERMAN

V. : Civil Action No. DKC 99-3011

TOMMY G THOWPSON,
SECRETARY, DEPARTMENT OF
HEALTH AND HUMAN SERVI CES
ORDER

I n accordance with the acconpanyi ng Menorandum Opinion, |IT
ISthis __ day of August, 2001, by the United States District
Court for the District of Maryland, ORDERED t hat:

1. The Motion for Summary Judgnent by Defendant Tomy G
Thonpson, BE, and the sanme hereby 1S, GRANTED;

2. The Motion for Sunmmary Judgnent by Plaintiff Samuel M
Langer man, BE, and the same hereby |S, DENI ED,

3. Judgnent BE, and the sanme hereby |I'S, ENTERED i n favor of
Def endant and against Plaintiff on all clains; and

4. The Clerk is directed to transmt a copy of the
Menmor andum Opi nion and this Order to counsel for Defendant and

to Plaintiff and CLOSE this case.

DEBORAH K. CHASANOW
United States District Judge
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